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Dwyer, J.—Washington's anti-SLAPP1 statute protects persons who

engage in "action[s] involving public participation and petition" from having to

defend against a claim based on those actions.2 The recording of telephone

conversations is not such an action. This is so even when such recording is

designed to gather evidence for a lawsuit between private parties. The anti-

SLAPP statute does not operate to transform unprotected activity into protected

activity simply because it is undertaken during the course of a lawsuit.

1Washington Act Limiting Strategic Lawsuits Against Public Participation.
2 RCW4.24.525(2).



No. 69300-0-1 (Linked with No. 68345-4-l)/2

In the matter before us, Jason Dillon filed suit against Seattle Deposition

Reporters, LLC, Davis Wright Tremaine, LLP, and James Grant (collectively

SDR), alleging certain violations of the privacy act3 for having recorded Dillon's

telephone conversations with Grant and Cassandra Kennan without his

knowledge. SDR moved for dismissal on summary judgment, asserting that the

conversations were not private and that Dillon's claims were barred by collateral

estoppel. SDR also moved to strike the claims pursuant to the anti-SLAPP

statute. The trial court ruled that Dillon had no expectation of privacy in the

telephone conversations and granted the motion for summaryjudgment. The

trial court further found that the anti-SLAPP statute applied, and awarded to SDR

statutory damages of $10,000 per defendant plus attorney fees of$40,000.

Judgment in the total amount of $70,000 was entered against Dillon.

Dillon contends that the trial court erred by granting summary judgment,

asserting that genuine issues of material fact exist as to whether the telephone

conversations he had with Grant and Kennan were private. Dillon also avers that

the anti-SLAPP statute does not apply to his claims. Because Dillon presented

triable issues of fact, and collateral estoppel does not apply to preclude his

privacy act claims, the trial court erred by entering summary judgment in favor of

SDR. Furthermore, the anti-SLAPP statute does not apply to Dillon's claims, as

SDR's actions did not involve public participation or petition. Thus, we reverse

the judgment and remand the cause for further proceedings consistent with this

opinion.

3 Ch. 9.73 RCW.
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I

Dillon is the former vice-president of NetLogix, a company headed by

Scott Akrie and based in San Diego, California. NetLogix contracted with T-

Mobile to "perform services in connection with the build out of [T-Mobile's]

cellular phone network in California." In 2010, NetLogix sued T-Mobile in the

United States District Court, Western District of Washington, for breach of

contract. Grant and Kennan represented T-Mobile in the federal court lawsuit.

On August 24, 2011, Dillon e-mailed Grant and Kennan at their law firm, Davis

Wright Tremaine (DWT), stating that he would like to "talk about the facts" in the

pending federal courtaction. Kennan arranged for Dillon to call the next day.

Dillon telephoned DWT offices as planned on August25, 2011. At the

start of the conversation, Grant told Dillon,

Iwanted to point out something before we get started because we
have you on the speaker phone because Cassi and Iare both here.
And I've got my assistant Thad, who's writing stuffdown so that we
don't have to worry about taking notes while we're talking to you.

Thad Byrd was not, in actuality, Grant's assistant. Rather, he was a

certified court reporter employed by Seattle Deposition Reporters. DWT had

previously made arrangements with Seattle Deposition Reporters to have a court

reporter sit in on and transcribe the telephone conversation. Byrd set up his

stenographic equipment in the room with Grant and Kennan and transcribed their

conversation with Dillon. Neither Grant, Kennan, nor Byrd apprised Dillon of this

information.

Before revealing any information, Dillon told Grant,

-3-
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You know, my only concern is I just need to make sure that I'm
protected as well if Scott tries to come after me, or I don't want you
guys trying to come after me or T-Mobile. I want to make sure I'm
protecting myself, but I did want to speak with you guys.

Grant responded, "Okay, understood. At this time, we just want to hear what you

have to say." Dillon also stated, "Just so I protect myself, maybe it's better that I

actually just get my own attorney, talk to them about kind of what-you know,

about the information and get some advice from them, and then call you guys

back."

Nonetheless, Dillon continued the conversation with Grant and Kennan.

Dillon proceeded to describe various instances of misconduct by both parties to

the federal court action, including a kickback scheme instituted by T-Mobile

employees, falsification of records committed by NetLogix employees, and willful

destruction of unfavorable evidence committed by Akrie or at Akrie's direction.

Dillon also stated that Akrie "offered me 10 percent of the profit of this lawsuit to

support him," and that he did not "have a problem writing a declaration for you

guys."

Dillon telephoned DWT again on September 16, 2011. This telephone call

was also transcribed by an employee of Seattle Deposition Reporters.4 Again,

Dillon was not apprised of the presence of the court reporter, or even ofanyone

there to "take notes" during this call. During this call, Dillon confirmed, with one

small change, the written declaration Grant and Kennan had previously prepared

4Mark Hovila was the court reporter for the second telephone call. Neither Byrd nor
Hovila is a party to this action.
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and sent to him. The following exchange occurred between Grant and Dillon

during the call:

Q. [Grant]. I had thought of actually putting something in the
declaration saying that that's your concern and that's why you
approached us, that your concern is that you had been told,
instructed to provide information that was inaccurate. Is that
something that you'd be comfortable saying, or that just between us
at this point?
A. [Dillon]. Sure.
Q. Okay.
A. Well, actually I talked with a friend who's an attorney, and he
said just to protect myself from Scott is-Scott and Bill, I guess,
mainly, is, you know, for you guys to take my deposition again and
ask these questions, so I'm under oath and they can't come back
and say that, you know, that I'm trying to maliciously hurt Scott. I'm
not.

Dillon also elaborated on information he had revealed during the first call, and

informed Grant and Kennan that Akrie had coached NetLogix employees on what

to say in connection with the lawsuit. However, 10 days later, Dillon e-mailed

Grant and Kennan stating that he was "unable to sign" the declaration they had

prepared.5

On October 6, 2011, T-Mobile filed a motion for dismissal in the federal

court action alleging spoliation of evidence, based largely on statements uttered

by Dillon in the telephone conversations. Given that Dillon refused to sign the

proffered declaration, T-Mobile filed portions of the transcripts of both calls in

support of the motion. After Dillon learned of this, he sent an e-mail to Grant and

Kennan expressing his "outrage" at them for having "deceivingly record[ed]" the

conversations. NetLogix and Dillon then requested copies ofthe transcripts in

5 Dillon also sent the e-mail to Akrie.
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their entirety. DWT refused NetLogix's request, asserting that the transcripts

were protected by the work product privilege.6

On February 2 and February 16, 2012,7 the federal court held an

evidentiary hearing to determine whether NetLogix had willfully destroyed

evidence and if dismissal was warranted as a result. The court called Dillon to

testify as a witness at that hearing. Dillon disavowed a number of statements

from both the August 25 and September 16 telephone calls, and repeatedly

testified that he had made various previous statements "out of frustration." The

court requested briefing from both parties prior to making a credibility

determination as to Dillon's testimony.

The federal court issued its ruling on March 14, 2012. The court found

that Dillon's statements in the telephone conversations were credible, and that

Dillon's testimony at the evidentiary hearing was "wholly incredible." The court

further found that the transcripts presented "overwhelming evidence of

spoliation," and concluded that dismissal of the case was "the only appropriate

remedy" given the egregious misconduct committed by the plaintiffs. In its

written opinion, the court stated, "[T]he Court does not believe that Defendant's

counsel violated Washington law by recording theirdiscussions with Dillon."

Volcan Grp.. Inc. v. T-Mobile USA. Inc.. 940 F.Supp.2d 1327, 1338 (W.D. Wash.

2012). In a footnote to its opinion, the court stated:

6The federal court later determined that DWT had waived any privilege by filing portions
ofthe transcripts with the court, and ordered that DWT produce the transcripts in full.

7The federal court truncated the hearing on February 2, continuing the matter until
February 16to allow Dillon time to review the transcripts ofthe telephone calls.

-6-
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Although Dillon clearly did not consent to a transcription of his
conversation with Defendant's counsel, that is not to say that he
intended the call to be "private." On the contrary, Dillon clearly
understood that Defendant's counsel intended to use the
information he was providing in connection with these proceedings,
and Dillon even offered to provide them with a sworn declaration
regarding his statements. As such, those statements were not
intended to be, and were not in fact, "private."

Volcan Grp.. 940 F.Supp.2d at 1338 n.7. The court granted the motion to

dismiss, but not before admonishing both parties and their counsel for their

unprofessional behavior.8

Dillon filed suit against SDR in King County Superior Court, alleging that

the various defendants violated the privacy act by recording the telephone

conversations of August 25 and September 16. SDR moved for summary

judgment, asserting that the conversations were not private and that collateral

estoppel barred Dillon's claims. SDR also moved to strike Dillon's claims

pursuant toWashington's anti-SLAPP statute. In opposition to SDR's motions,

Dillon submitted a declaration, wherein he asserted that he "specifically told

[Kennan] that Idid not want anything Itold them in the telephone conversations

8 As to T-Mobile's and DWT's behavior, the court stated:
Neither Defendant nor its counsel should be proud of this result. While the Court
does not believe that Defendant's counsel violated Washington law by recording
their discussions with Dillon, it is clear that the representations they made to
Dillon at the outset of those discussions led him to adopt the mistaken belief that
his statements were not being transcribed. The Court believes that Defendant's
counsel knew of Dillon's misunderstanding, but intentionally did nothing to correct
it. The Court questionswhethersuch conduct can be squared with [the]
demanding standards ofa lawyer's professional responsibilities under RPC
4.1(a).

Volcan Grp., 940 F.Supp.2d at 1338 (footnote omitted). The court further noted, "The Court has
no doubt that Defendant initially redacted the Transcripts in orderto conceal Dillon's statements
regarding the kickback scheme." Volcan Grp.. 940 F.Supp.2d at 1338 n.8.

RPC 4.1 states, in relevant part, "In the course of representing a client a lawyer shall
not knowingly: (a) make a false statement ofmaterial fact or law to a third person."
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to be part of the public record" and that he agreed to speak with Grant and

Kennan only after they assured him that the conversations would be kept

private.9 Dillon moved to bifurcate the anti-SLAPP hearing in order to address

the two steps ofthe statutory inquiry separately,10 and moved to compel

outstanding discovery. The trial court denied both of Dillon's motions.

The trial court heard both of SDR's motions on June 15, 2012. The trial

court heard argument and issued its ruling on the summary judgment motion

before it considered the anti-SLAPP motion. In ruling on the summary judgment

motion, the trial court declined to apply collateral estoppel to preclude Dillon's

claims. However, relying on State v. Townsend. 147Wn.2d 666, 57 P.3d 255

(2002), State v. Clark. 129 Wn.2d 211, 916 P.2d 384 (1996), and State v.

Mankin. 158Wn. App. 111,241 P.3d 421 (2010V review denied. 171 Wn.2d

1003 (2011), the trial court ruled that Dillon had no subjective expectation of

privacy when he telephoned Grant and Kennan. This was so, the trial court

explained, because:

Now, he may have had an . . . expectation of privacy that his words
would not be transcribed word by word, but he certainly knew that
he was talking to lawyers who would be taking notes. There's no
reason why he didn't think otherwise.

And he also had reason to believe that the lawyers would be
talking to other people about what they had heard in the meeting,
that they would be drafting a declaration. And ... so there was no

9Dillon originally submitted his declaration in the federal court action. An exact copy
thereof was submitted in this action as an attachment to the declaration of Dennis Moran.

10 "A moving party bringing a special motion to strike a claim under this subsection has
the initial burden ofshowing by a preponderance oftheevidence that theclaim is based on an
action involving public participation and petition. If the moving party meets this burden, the
burden shifts to the responding party to establish by clear and convincing evidence a probability
of prevailing on the claim." RCW 4.24.525(4)(b).

-8-
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expectation of privacy with respect to what was said in that
meeting.

Mr. Dillon had indicated to others that he was going to have
the meeting. He, in fact, told others after the meeting . . . what had
occurred.

The trial court then went on to consider the anti-SLAPP issue. The trial

court began by saying, "It seems like the Court's already ruled on the second part

ofthat, because . . . at this point, Mr. Moran[11] won't be able to show ... by clear

and convincing evidence a likelihood of prevailing on the merits . . . ." After

argument by both parties, the trial court asked counsel for SDR whether "the fact

that this Court has already made a ruling on the summary judgment motion

enter[s] into" the analysis ofwhetherSDR could show that its conduct fell under

the ambit of the anti-SLAPP statute. SDR's counsel replied,

Yes, because I've shown you by a preponderance of the evidence
and, indeed, more than by. I've shown you as a matter of law in the
undisputed facts that the activity that gave rise to this claim is other
lawful conduct in furtherance of this right to participate in
governmental functions.

The trial court agreed, deciding the anti-SLAPP issue as follows:

[T]he issue before the Court is whether or not the petitioner under
the SLAPP statute has shown by a preponderance of the evidence
that this action or this lawsuit is based on an action involving public
participation.

And ... it seems clear to the Court that the meeting that took
place in Mr. Grant's office was certainly in connection with a judicial
proceeding. And so . . . that brings us to the next question, which
is[,] was this lawful conduct^?] And . . . that's where we get to I
think the California case where we had a rogue investigator who
had been found to have engaged in criminal conduct in wiretapping

11 Counsel for Dillon.

-9
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numerous telephones.1121
And the California Court said - first they pointed out - that

these activities were found to be criminal extortion as a matter of
law, and then they go on to say when a defendant's assertedly
protected activity may or may not be criminal activity, the defendant
may invoke the anti-SLAPP statute unless the activity is criminal as
a matter of law.

Well, this Court has already found as a matter of law that the
activity was not criminal, and therefore, the Court finds that the
Gerbosi case is distinguishable.

And ... Ido agree with Mr. Cromwell1131 that the analysis is
fairly straightforward here. The Court needs to only find that the
activity that is the subject ofthe privacy act claim was lawful activity
in connection with a judicial proceeding, and that was, Ithink, quite
clearly the case. And .. . this only needs to be established by a
preponderance ofthe evidence, and Ithink thatthe petitioners have
satisfied that burden.

And the burden, then, of course shifts to the other side to
show by clear and convincing evidence that they're likely to prevail
on the merits. And since I've already granted summary judgment
for the SLAPP petitioners on that issue, Ifind that that burden
cannot be met. And therefore, I conclude that the SLAPP petition
should be granted.

Dillon filed a motion for reconsideration, which the trial court denied in all

substantive respects.14 Pursuant to the anti-SLAPP statute, the trial court

awarded to SDR the statutory damage amount of$30,000 ($10,000 for each

defendant) and $40,000 in attorneyfees and costs.

Dillon appeals.

12 Gerbosi v. Gaims. Weil. West &Epstein. LLP. 193 Cal.App.4th 435, 122 Cal.Rptr.3d 73
(Cal.App. 2011).

13 Counsel for SDR. ..... _,
14 The trial court granted the motion with respect to its failure to comply with the five day

notice requirement of CR 54(f)(2) before issuing its order. The court reissued its order, without
substantive amendment, on August 31, 2012.

-10-
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Dillon first contends that the trial court erred by granting summary

judgment in favor of SDR on his privacy act claims. This is so, he asserts,

because triable issues of fact exist as to whether the telephone conversations

between Dillon, Grant, and Kennan were private. We agree.

In considering this contention, we employ a familiar standard of review.

We engage in a de novo review of a ruling granting summary
judgment. Anderson v. Weslo. Inc.. 79 Wn. App. 829, 833, 906
P.2d 336 (1995). Thus, we engage in the same inquiry as the trial
court. Wilson Court Ltd. P'ship v. Tony Maroni's. Inc.. 134Wn.2d
692, 698, 952 P.2d 590 (1998). Summary judgment is properly
granted when the pleadings, affidavits, depositions, and admissions
on file demonstrate that there is no genuine issue of material fact
and that the moving party is entitled to summary judgment as a
matter of law. CR 56(c): Hutchins v. 1001 Fourth Ave. Assocs..
116 Wn.2d 217, 220, 802 P.2d 1360 (1991). All reasonable
inferences from the evidence must be construed in favor of the
nonmoving party. Lamon v. McDonnell Douglas Corp.. 91 Wn.2d
345, 349, 588 P.2d 1346 (1979).

Green v. Normandy Park Riviera Section Cmtv. Club. 137 Wn. App. 665, 681,

151 P.3d 1038(2007).

Washington's privacy act provides, in relevant part:

(1) Except as otherwise provided in this chapter, it shall be unlawful
for any individual, partnership, corporation, association, or the state
of Washington, its agencies, and political subdivisions to intercept,
or record any:

(a) Private communication transmitted by telephone,
telegraph, radio, or other device between two or more individuals
between points within or without the state by any device electronic
or otherwise designed to record and/or transmit said
communication regardless how such device is powered or
actuated, without first obtaining the consent of all the participants in
the communication;

11
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(b) Private conversation, by any device electronic or
otherwise designed to record or transmit such conversation
regardless how the device is powered or actuated without first
obtaining the consent of all the persons engaged in the
conversation.

RCW 9.73.030(1). Violation of the privacy act is a gross misdemeanor, and is

also actionable in tort. RCW 9.73.060, .080. "We engage in a four-pronged

analysis to determine whether an individual has violated the Act." State v.

Roden. 169 Wn. App. 59, 64, 279 P.3d 461 (citing State v. Christensen, 153

Wn.2d 186, 192, 102 P.3d 789 (2004)), review granted. 175 Wn.2d 1022, 291

P.3d 253 (2012). There must be proof of, "(1) a private communication

transmitted by a device, which was (2) intercepted by use of (3) a device

designed to record and/or transmit, (4) without the consent of all parties to the

private communication." Christensen. 153 Wn.2d at 192.

Here, only the first element, whether the conversation was private, is at

issue. "[T]he question ofwhethera particular communication is private is

generally a question offact, but one that may be decided as a question of law if

the facts are undisputed." Townsend. 147Wn.2d at 673 (citing Clark. 129Wn.2d

at 225). Although the privacy act does not define "private," ourSupreme Court

has "adopted the Webster's Third New International Dictionary (1969) definition

of 'private' as '"belonging to one's self. . . secret. . . intended only for the

persons involved (a conversation). . . holding a confidential relationship to

something ... a secret message: a private communication . . . secretly: notopen

or in public. Lewis v. Dep't ofLicensing. 157 Wn.2d 446, 458, 139 P.3d 1078

12



No. 69300-0-1 (Linked with No. 68345-4-l)/13

(2006) (alterations in original) (internal quotation marks omitted) (quoting

Kadoranian v. Bellingham Police Dep't, 119 Wn.2d 178, 190, 829 P.2d 1061

(1992)). A communication is private within the meaning of the privacy act only

"'(1) when parties manifest a subjective intention that it be private and (2) where

that expectation [of privacy] is reasonable.'" State v. Modica. 164 Wn.2d 83, 88,

186 P.3d 1062 (2008) (quoting Christensen, 153 Wn.2d at 193). A court will

"generally presume that conversations between two parties" over the telephone

"are intended to be private." Modica, 164 Wn.2d at 89.

Here, it is disputed whether Dillon manifested a subjective intention that

the conversations were private. Dillon stated repeatedly during the August 25

call, and again during the September 16 call, that he was concerned about

protecting himself from Akrie. Dillon later submitted a declaration to the trial

court asserting that he intended for the conversations to be private, and would

not have called Grant and Kennan had he thought otherwise. Given that Dillon

later told Akrie about the conversations, it is possible that Dillon did not actually

intend for the conversations to be private.15 However, on summary judgment, the

facts must be viewed in the light most favorable to Dillon, the nonmoving party.

Mountain Park Homeowners Ass'n. Inc. v. Tvdings. 125 Wn.2d 337, 341, 883

P.2d 1383 (1994). Therefore, a triable question of fact exists as to whether Dillon

subjectively intended the conversations to be private. The trial court erred by

ruling as a matter of law that Dillon had no such intent.

15 Significantly, and militating in Dillon's favor, "[t]he relevant time for assessing the
[plaintiffs] intent and reasonable expectations is atthe time of the conversation," not afterward.
Clark. 129Wn.2dat228.
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However, summary judgment would still have been appropriate if Dillon's

subjective intent was not reasonable as a matter of law. See Modica. 164 Wn.2d

at 88 (A '"communication is private where . .. that expectation [of privacy] is

reasonable.'" (quoting Christiansen. 153 Wn.2d at 193)). Factors bearing on the

reasonableness of an expectation of privacy include "(1) duration and subject

matter of the conversation, (2) location of conversation and presence or potential

presence of a third party, and (3) role of the nonconsenting party and his or her

relationship to the consenting party." Lewis. 157 Wn.2d at 458-59 (citing Clark,

129 Wn.2d at 225-27).

Here, the second factor weighs in favor of Dillon. Dillon spoke with Grant

and Kennan over the telephone and had no way of knowing if the conversation

was being transcribed without being so told. Grant and Kennan were speaking

from DWT offices, a place where one would not expect third parties to be

present. Although Grant informed Dillon that "Thad" was present during the first

call, Grant disingenuously introduced Byrd as if he were a DWT employee "taking

notes," not a third party transcribing the conversation. Even worse, Grant and

Kennan never told Dillon about the presence of another person during the

second call.

The third factor, on the other hand, weighs in favor of SDR. Grant and

Kennan represented T-Mobile, the party adverse to Dillon's former employer in

the federal court action. Dillon was aware of the ongoing litigation and Grant's

and Kennan's role in it, and purposely divulged information that he knew would

benefit T-Mobile.

-14-
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As to the first factor, the aspect of the subject matter is in dispute.16 Dillon

urges this court to distinguish between the conversation itself and the content of

the conversation when determining whether a conversation is "private" for

purposes of the act. SDR, citing Modica. asserts that this distinction only matters

when one party uses the other as a "private messenger." However, Modica says

nothing about "private messengers." To the contrary, the Modica court

specifically stated that "the mere fact that a portion of the conversation is

intended to be passed on does not mean a call is not private." 164 Wn.2d at 89-

90. Instead, privacy "must be determined from the totality of the circumstances."

Modica. 164 Wn.2d at 90. The Modica court held that although Modica and his

grandmother might have intended their conversation to be private, that intent was

not reasonable. 164 Wn.2d at 88. This was so, the court held, because Modica

was in jail at the time and both parties "knew they were being recorded and that

someone might listen to those recordings." Modica. 164 Wn.2d at 88.

The State in that case asserted that because Modica intended for his

grandmother to relay messages to his wife, Modica's conversations with his

grandmother could not be private. Modica. 164 Wn.2d at 89. The court explicitly

rejected this argument. Modica. 164Wn.2d at 89. In doing so, the court

contrasted Modica's conversation with the conversation in State v. Forrester. 21

Wn. App. 855, 587 P.2d 179 (1978). Forrester called the police and confessed to

a murder, then stated that unless he was given $10,000, he would kill again.

16 The duration of the calls weigh in Dillon's favor. The first conversation lasted
approximately 80 minutes and the second lasted approximately 50 minutes. These were not
merely brief exchanges on the street, as in Clark, 129 Wn.2d at 230-31.

-15-
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Modica. 164 Wn.2d at 89 (citing Forrester. 21 Wn. App. at 861-62). In Forrester,

the court had found that the conversation was not private because "the caller was

using the telephone to attempt the commission of a crime and to threaten the

commission of other murders if his demands were not met." 21 Wn. App. at 862.

Notably, the Forrester court had contrasted its case with State v. Wanrow. 88

Wn.2d 221, 559 P.2d 548 (1977), in which the court found that even where the

caller reported the commission of a crime, the conversation was private.17

Forrester. 21 Wn. App. at 862.

Dillon's situation is not comparable to that set forth in Forrester. Dillon did

not make any threats or demand money; rather, he described T-Mobile's and

NetLogix's attempts to do so. Nor is Dillon's situation comparable to that of

Modica, who was an inmate at the time of his conversation18 and knew that he

was being recorded. Modica, 164Wn.2d at 88. Simply because Dillon was

divulging information pertinent to a civil suitdoes not mean that Dillon's

expectation ofprivacy was unreasonable as a matter of law. Unlike in criminal

cases, the parties to a civil suit may take the deposition ofany potential

witness.19 CR 30(a). Additionally, attorneys may and, indeed, in this case did,

17 The legislature has since amended the privacy act toexempt telephone calls wherein
someone reports a crime. RCW 9.73.030(2)(a).

18 Inmates automatically have a reduced expectation ofprivacy. Modica, 164 Wn.2d at
88.

19 For this reason, State v. Mankin, 158Wn. App. 111, 241 P.3d 421 (2010), cited by
SDR, is inapposite. In Mankin, thedefendant's attorney attempted to interview three police
officers involved in his client's criminal case. 158 Wn. App. at 115. When the officers refused to
allow defense counsel to record them, defense counsel terminated the interviews. Mankin, 158
Wn. App. at 115. Mankin moved to depose the officers, asserting that because the interviews
were not private, the officers had no basis under the privacy act for their refusal. Mankin, 158
Wn. App. at 115. The trial court ruled that the conversations were not private and granted
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ask someone with personal knowledge of relevant facts to sign a written

declaration attesting to those facts. GR 13(a). Given these alternate, legitimate

means of obtaining relevant evidence, it is not, as a matter of law, unreasonable

for a potential witness to expect that his initial conversation with a party's

attorneys would be private. Thus, the first factor in its entirety also favors Dillon.

With the balance of the three factors in Dillon's favor, triable questions of

fact exist as to whether Dillon subjectively and reasonably believed that his

conversations with Grant and Kennan were private. The trial court erred by

holding, as a matter of law, that the conversations were not private.

Ill

SDR contends that we should affirm the trial court's grant of summary

judgment on the basis of collateral estoppel. This is so, they assert, because the

federal court in Volcan Grp. held that the conversations were not private and that

no violation of the privacy act had occurred. 940 F.Supp.2d at 1338. We

disagree.

Collateral estoppel, otherwise known as issue preclusion, "'prevents

relitigation ofan issue afterthe party estopped has had a full and fair opportunity

Mankin's motion. Mankin, 158 Wn. App. at 116. On appeal, Division Two of this court held that
the officers had no reasonable subjective expectation of privacy in their interviews. Mankin, 158
Wn. App. at 118. In so holding, the courtstated that "thecommunications involved defense
investigation ofactions by public employees . .. performing their jobs, which investigation led to
the public criminal prosecution of Mankin" and that defense counsel's"notes and interview
summaries could 'be subjectto disclosure at trial if counsel or the investigator should be called as
a witness by the defense for the purpose of impeaching the testimony given by a previously
interviewed prosecution witness.'" Mankin, 158Wn. App. at 118 (quoting State v. Yates, 111
Wn.2d 793, 796, 765 P.2d 291 (1988)). Unlike in civil matters, depositions are permitted in
criminal matters only in one ofthree circumstances and only upon order ofthe court. CrR 4.6(a).
Moreover, the Mankin court explained that "the public nature of the officers' role was an important
factor" in its holding. 158 Wn. App. at 120. This factor is not present in this case.
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to present its case.'" Lemond v. Dep't of Licensing. 143 Wn. App. 797, 803-04,

180 P.3d 829 (2008) (internal quotation marks omitted) (quoting Barr v. Day. 124

Wn.2d 318, 324-25, 879 P.2d 912 (1994)). In order for collateral estoppel to

apply, the following four elements must be present:

"(1) identical issues; (2) a final judgment on the merits; (3) the party
against whom the plea is asserted must have been a party to or in
privity with a party to the prior adjudication; and (4) application of
the doctrine must not work an injustice on the party against whom
the doctrine is to be applied."

Reningerv. Dep't of Corrs., 134 Wn.2d 437, 449, 951 P.2d 782 (1998) (quoting

Southcenter Joint Venture v. Nat'l Democratic Policy Comm., 113Wn.2d413,

418, 780 P.2d 1282 (1989)). The party seeking the application of collateral

estoppel has the burden ofproof and "[f]ailure to establish any one element is

fatal to the proponent's claim." Lopez-Vasquez v. Dep't of Labor &Indus..168

Wn. App. 341, 345, 276 P.3d 354 (2012).

The primary issue in the federal court action was whether evidence had

been destroyed and, if so, whether such spoliation warranted dismissal of

NetLogix's contract claim. See Volcan Grp.. 940 F.Supp.2d at 1328. As such,

the focus of the federal court's evidentiary hearing was on the substance of the

telephone conversations. In its opinion, the federal court stated that it "does not

believe" that SDR violated the privacy act. Volcan Grp., 940 F.Supp.2d at 1338.

The court's belief is not a final judgment on the merits. The issue in this case

was not fully and fairly litigated in the federal court action.

Nor is this a case in which the party against whom collateral estoppel is

asserted was in privity with a party to the prior adjudication. Dillon was nota
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party to the federal court action. Moreover, at the time of the conversations at

issue, Dillon was no longer employed by NetLogix.

Nevertheless, SDR asserts that Dillon was in privity with NetLogix

because he was a participant in NetLogix's "fraud" and stood to benefit financially

from an outcome favorable to NetLogix in the federal court lawsuit. SDR cites to

Garcia v. Wilson. 63 Wn. App. 516, 820 P.2d 964 (1991), for the proposition that

Dillon, despite his nonparty status, was "virtually represented" by NetLogix in the

federal court action. In Garcia, however, we listed a number of factors to

consider when determining whether the doctrine of virtual representation applies:

(1) "whether the nonparty in some way participated in the former adjudication, for

instance as a witness"; (2) "[t]he issue must have been fully and fairly litigated at

the former adjudication"; (3) "the evidence and testimony will be identical to that

presented in the former adjudication"; and (4) "there must be some sense that

the separation of the suits was the product of some manipulation or tactical

maneuvering, such as when the nonparty knowingly declined the opportunity to

intervene but presents no valid reason for doing so." 63 Wn. App. at 521.

The fourth factor is notably missing in this case. The separation of Dillon's

state court privacy act suit and the federal court suit was not the product of

manipulation or tactical maneuvering. The federal court suit was a contract

dispute between two companies; Dillon lacked a basis to seek to intervene as a

party.20 Moreover, Dillon lacked standing to challenge the federal court's

20 Additionally, the defendants in the two cases are completely different, and the alleged
privacy act violation did notoccuruntil well after the federal court lawsuit was filed.
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